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Memorandum of the Government of Indonesia

The matter of determining who are the nationals of a State
belongs—with certain limitations—to the exclusive competence
of the State concerned. This principle and its logical consequence,
on the basis of reciproeity, that each State has to recognise the
validity of the rationality legislation of other States, lies at the
root of the problem of dual or multiple nationality.

Multiple nationality can only be eliminated completely when
there exists a universal—worldwide valid—regime assigning
individuals to the various Nation-States. It is, however, neither
realistic nor at the present state of international law even desir-
able that States should abandon the principle that nationality
legislation belongs to their “domain reserve.” The co-existence
of different nationality laws brings with it the possibility of over-
lapping of these nationality legislations with regard to the same
individuals. This overlapping or conflict of the various nationality
legislations is possible with regard to every means of acquisition
of nationahty. The foregoing enables us to draw the conclusion
that:

1. It is impossible at the present state of integration of the
international society to eliminate completely multiple
nationality.

o

Any attempt to study the problem should be based on
the assumption that every means of acquiring nationality
whether (a) by birth or (b) by acts or events subsequent
to birth, are a potential source of the ereation of multiple
nationality.

Viewed in the light of what has been stated above, the
reduction of dual or multiple nationality should hegin at the level
of domestic nationality legisiation. At this stage it is primarily
of a preventive nature. Nevertheless, this is a first and necessary
step towards the reduction of multiple nationality. The second
step is the conclusion of treaties between the countries concerned
to solve problems of dual nationality. Here the area of compe-
tence both territorial and personal is enlarged comprising those
of the contracting parties and ccnsequently the measures agreed
upon are bhound to be more effective,
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Very often, however, the question is complicated by peolitical
considerations as the question of nationality is often viewed in
terms of State competence over people as a basis of power. Viewed
in this light the question of dual nationality and its solution is in
essence a political problem. Taking this factor into account
one should consider such bilateral treaties not merely as a product
of juridical deliberation and ingenuity but also as a result of
compromise between the two conflicting interests at stake. The
maximum result of reduction of multiple nationality in these cases
by means of bilateral negotiations will only be obtained if bcth
parties have the good-will to eliminate this source of friction
between them.

The Indonesian Government has endeavoured to reduce dual
nationality both by municipal legislation and through bilateral
negotiations. The results of these efforts are embodied in the
Nationality Act of 1958, and in the Treaty on Dual Nationality
concluded between lndonesia and the People’s Republic of China.

Part I: InpoNESIAN NATIONALITY AcTt oOF 1958
(Act No. 62, 1958, StaTe GazerTE No. 113, 1958)
AND Dvuarn NartiovaLiTY

In drawing up the Nationality Act of 1958, the legislator
was clearly guided by the intention to reduce as much as possible the
occurrence of dual nationality. It runs—together with the desire
to prevent statelessness—like a red thread through the body of
this Act. In fact no fewer than 9 out of 20 articles contained
therein plus 2 other articles i.e., Sections I of the Transitionary and
Final Provisions respectively, contain provisions designed to
prevent or reduce directly or indirectly the incidence of dual
nationality. Circumstances during the formative stages of the
Act and the fact that the negotiations on dual nationality with
the People’s Republic of China resulted finally in the agreement
which was approved by Parliament carlier in the same year (by
Law No. 2, 1958, State Gazette No. 5, 1958, January 27, 1958)
explain the pre-occupation of the legislator with the question of
preventing dual nationality.

It should be noted that the Elucidation to the Act states this
at one point in these words:
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“Other questions

(b) This Act does not wish multiple nationality to exist, but
this cannot be prevented unilaterally. To mitigate the anomalies
caused by dual nationality this Act contains the provision that
an Tndonesian citizen resident within Indonecsian territory is
considered to have no other nationality. (See Final Provisions
Section TI).”

Except for the Final Provision, Section I mentioned in the
passage from the Elucidation just quoted above, the attitude of
the legislator towards dual nationality is also clearly shown in the
oath of allegiance to be taken by a naturalised Indonesian national
(See Art. 5 para. 5).

The main provisions in the Indonesian Nationality Act of
1958 concerned with the prevention or reduction of dual nationality
may be summarised as follows:—

1. Loss of Indonesian nationality is provided for in the
following cases:

(a) acquisition of another nationality by a person’s own
will (Art. 17 para. (a)).

(b) non-exercise of right or opportunity to renounce
or give up another nationality when provided
(Art. 17 para. (6)).

(¢) change in personal status: (1) recognition of a
person under 18 by an alien (Art. 17 para. (c)); (2)
adoption of a child under 5 years of age by an alien
(Art. 17 para. (d)); (3) marriage of an Indonesian
woman to an alien if within one year after marriage
she states a preference for her hushand’s nationality
(Art. 8 para. (1)).

(d) possession of a foreign passport or a similar document
(Art. 17 para. (j)).

Naturalisation is only possible when the applicant has

no nationality, loses his nationality upon acquiring

Indonesian nationality or when legal provisions of his

country of origin provide for the renunciation of his
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original nationality wupon acquisition of a foreign
nationality (Art. 5 para. (2) (h)).
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3. Acquisition of Indonesian nationality other than by
naturalisation as e.g., in the cases mentioned below
nnder (a) and (b) is only possible wbhen the person has
no other nationality, loses or will lose the original
nationality upon acquiring Indonsian nationalify:

(a) Acquisition of mnationality through oplion: by
resident alien minors upon reaching the age of 18
vears (Art 3 para. (1) and Art. 4 para. (1)); by a person
who has lost Indonesian nationality through marriage
to an alien upon dissolution of said marriage (Art.
11 paras. (1) and (2)).

(b) Change in personal status: through marriage
(Art. 7 para. (1)); change of nationality of husband
(Art. 9 para. (11)).

The provisions of the Indonesian Nationality Act of 1958
cited above clearly show that the Indonesian legislator has sought
to prevent as much as possible the occurrence of dual nationality.
This attitude is seen at its clearest in Article 5 para. (2) (h) where
either the non-possession of a foreign nationality or its loss or
prospective loss upon acquiring Indonesian nationality is made a
condition to qualify for the application for Indonesian nationality.
It is in the nature of nationality legislation that a State cannot
prevent another State from claiming her nationals as her own as
this would constitute interference in matters recognised as belong.
ing to the exclusive competence of each Nation State. It is logical
therefore, that provisions designed to prevent or reduce the
incidence of dual nationality at the level of municipal legislation
must necessarily mean refraining from conferring one’s own
nationality or provide for its loss in cases where it would result
in creating dual nationality.

Except for this general feature to be found in the provisions
cited above, the Indonesian Nationality Act of 1958 contains in
the very same provisions other features which merit some attention.

The application of the jus sanguinis principle in perpetuity
by States in conferring nationality on persons irrespective of
where and for how many generations they have resided abroad
may form an important source of multiple nationality unless all
other countries adopt this principle in their nationality legislation.
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Applied absolutely it may confer on individuals a nationality of
a country with which they otherwise may have no conmnection.
In this connection ARTICLE 4 PARA. 1 contains an interesting and
very useful idea to limit the application of the jus sanguinis
principle by providing that second generation aliens born and
resident in Indonesia may choose Indonesian nationality by a
simplified procedure upon reaching 18 years of age. It is an
attempt to restrict the application of the jus sanguiris principle
in favour of the combined factors of place of birth (jus solé) and
residence.

Automatic application of the jus soldé principle to such
persons by conferring upon them the nationality of the country
of residence without the corresponding loss of the nationality
jure sanguints or cooperation of the country concerned leads to
dual nationality.

The system of election provided for by this provision is
therefore the best step to enable the individual concerned
to acquire the nationality he feels most closely connected
with, or to put it objectively, the nationality most in accord with
the person’s socio-cultural and political milieu without ecreating
dual nationality.

As indicated in the last part of the paragraph under discussion,
however, this provision will only be fully effective if the co-opera-
tion of the country of the original nationality is secured through
the conclusion of an agreement for the settlement of dual nationality,
or if the nationality legislation of which the person concerned is a
national provides for the loss of nationality by renunciation.

ArticLE 17 para. (b) concerning‘ the loss of Indonesian
nationality through the failure to exercise or use the right or
opportunity to renounce or give up the other nationality when
provided reflects the view of the legislator of this Act whe considers
such an opportunity or right to choose either nationality not
only asa right to choose one nationality but also as a duty to do so.
This attitude is consistent with the aim of the legislator to reduce
as much as possible dual nationality. The right of option as a
means of reducing dual nationality is indeed rendered useless if
it is not exercised by the person concerned.
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Attension should also be drawn to the fact that all the
provisions  concerning the acquisition of Indonesian nationality
through the simplified procedure by alien minors having close
connection with Indonesia through close relationship with their
Indonesian natural mothers (in the case of the natural child
recognised by its alien father), or habitual residence or both as
provided by Articles 3 para. (1); 4 para. (1); and 16 para. (1), mention
18 years as the age at which this right becomes exercisable. This
lower age requirement is one of the features distinguishing this
means of acquiring Indonesian nationality from the more elaborate
naturalisation procedure where the age required is 21 years (Art.
5 para. (2) (a)).

In concluding this survey of the provisions in the Indonesian
Nationality Act relating .to dual nationality the following final
remarks may be made:—

There is no doubt that the legislator was guided by the
principle that “ . . . every person should possess one nationality
and one nationality only.” This is indeed the basic principle
underlying all these provisions.

Iu implementing this principle, however, the question
“which nationality should prevail” often arises. The provisions
cited in this Memorandum clearly show that the Indonesian
legislator in solving this question was guided not only
by the consideration to enable the persen concerned to acquire the
nationality with which he is most closely connected (the “effective
nationality”), but also by the idea that no nationality ghall
be conferred upon a person without his consent, thereby upholding
the principle of the individual’s free choice in matters concerning

nationality.

Part II: Duarn NATIONALITY OF INDONESIAN NATIONALS
oF CHINESE DESCENT AND THE TREATY oN DuaL
NATIONALITY BETWEEN THE REPUBLIC OF
INDONESIA AND THE PropLE’S REPUBLIC OF CHINA

Introduction

The existence of Indonesian-Chinese dual nationality is the
raison d'élre of the Agreement of 1949 concerning the Assignment




of Citizens concluded between Indonesia and the Netherlands,
which states in Article 5 that persons who immediately before
the transfer of sovereignty are of full age and are Netherlands
subjects of foreign origin non-Netherlanders (uithecemse Nederlandse
onderdanen-niet Nederlanders) and who were born or resident
in the Republic of the United States of Indonesia shall acquire
Indonesian nationality unless they renounce the Indonesian nationa-
lity within 2 years. Article 8 of the same Agreement provides that
minors shall follow the nationality of their parents. As the great
majority of such persons did not renounce the Indonesian nationality,
they acquired Indonesian nationality. This Agreement concluded
between the Netherlands and Indonesia to prevent and eliminate
dual nationality between the parties did not, however, affect the
Chinese nationality of these persons acquired jure sanguinis.

The above provisions of the Assignment of Citizens Agreement
have come into force by virtue of Article 144 of the Provisional
Constitution of 1950, and Article 1 para. («) of the Nationality Act
of 1958 which stipulates that: “Indonesian nationals are:

(a) persons whe by virtue of laws and/or agreements and/or
regulations in force since 17 August 1945 have been
Indonesian natonals.”

This explanation is necessary because the Indonesian
Nationality Act of 1958 is based on jus sanguinis, and apart from
the provision cited above it does not contain any other provision
which could account for the grecat number of persons possessing
dual nationality, as the Chinese nationality legislation is also based
On juUs SANGUINIS.

Nationality jure soli is only provided by the Act of 1958 in
certain cases to prevent stafelessness, i.e., in the cases of a child
born in Indonesia of unknown parents, a foundling found in
Indonesia, a child of stateless parents or parents of unknown
nationality, and a child not acquiring the nationality of either of its
parents at the time of birth (Art. 1 paras. (f), (g), (h), and (1)).

THE TREATY ON DUAL NATIONALITY BETWEEN TIE
REPUBLIC OF INDONESIA AND THE PEOPLE’'S REPUBLIC OF CHINA.

1. Elimination of existing cases of dual nationality
The elimination of existing cases of dual nationality, as
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provided for in the agreement, is achieved by making an explicit
choice between the two nationalities compulsory for the dual

nationals (Art. 1).

The married woman is also under the duty to choose her

nationality independently of her husband (Art. 1 para. (2)).

The duty to opt for either nationality must be excrcised by
persons who at the time of coming into force of the Treaty are of
2 \ R
full age ie., 18 years or are married (Art. II para. (2})).

The time-limit set for these persons to eXercise this duty 1s

two years (Art. IT para. (1)).

Those who are under 18 years at the time of the coming into
force of the Treaty must make the choice for either nationality
withiin one year of coming of age (Art. VI para. (1)).

During minority hefshe is considered only to have 1.3116
nationality chesen by his/her parents or his/her fatl'ler according
to the provisions of this Treaty, or that of the mother in case lu?/she
has no legal relationship with the father or when the.fathe.r Glt}.l(%l‘
has died before making his choice of nationalty, or if his nationality

is unknown (Art. VI paras. (2) and (3)).

ArTicre IV of the Treaty provides that the choice for one
of the nationalities automatically entails the loss of th.e other
nationality. Sanctions in cases of non-exercise of the 1:1g11t| of
option are provided for in Article V for those .\\'110 },1a\'e failed to (‘10
¢o according to Article II (Adults); and in Article VI paragraph (%)
for those wheat the time of the coming into force of the Treaty

are still minors.

ArTicLE V stipulates thata person who has failed t,O. opt f(.)r
cither nationality within the prescribed two year term \\"IH. reta1.u
his/her father’s nationality; or when he/she has 1'10 legal relationship
with the father, or the nationality of the father is unknown, he/-she
will retain the nationality of the mother from the father’s side.

Antrcne VI pARA. (4) stipulates that in caso of failure to exercise
the right or duty to opt for either nationality within one year of
i ) i . .
reaching majority age the person concerned will retain  the

nationality possessed during minority.
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2. Prevention of future cases of dual nationality

ArticLE VII prevents dual nationality from re-oeccurring by
providing that he who has acquired either Indonesian or Chinese
nationality will lose the same if after either leaving Indonesia or

* China he sets up permanent residence outside Indonesia

or China respectively, and re-acquires Chinese cr Indonesian

nationality respectively by his own free will.

By AryicLe VIII both parties prevent the creation of new
cases of dual nationality by laying down that both will adhere to
the jus sanguinis principle and confirming implicitly that the
nationality of either party will not be conferred jure soli on persons
of the other party bern in their respective territories.

The Article contains no provision for persons of either party
born in the territory of third parties.

ArTICLE IX provides for the acquisition of Indonesian or
Chinese nationality through adoption of a minor under five years
of age by an Indonesian or Chinese national respectively with the
automatic loss of the other nationality,

[The Indonesian Nationality Act of 1958 provides for
the acquisition of Indonesian nationality by an alien minor
under five years of age in case of adoption by an Indonesian
national (Art. 2), and for the loss of Indonesian nationality

of & minor under five years in case of adoption by an alien
(Art. 17 para.(d).]

ArTIOLE X prevents the creation of dual nationality as a
consequence of marriage of persons belonging to Indonesian and
Chinese nationality respectively by providing that in such cases
each person retains his/her original naticnality. Nationals of either
party can acquire the nationality of the other party by applying
for the same to the competent authorities in the contracting parties.
Acquisition of the nationality of the other spouse will entail the
automatic loss cf the person’s original nationality. (The
Indonesian Nationality Act of 1958 coutains a concurrent provision
in Article 7).

3. Other provisions

ArticLe IIT contains the procedure to be followed in
exercising the right of option. The declaration of renunciation
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must be made before the authorities of the other party. 'The
authorities meant by this Article within the territory of eﬂa,ch bt-z.lte
are the authorities to be entrusted with this task and the }Lmb'assx?s,
Consulates in the other party’s territory as well as obhel" S[)C(.‘lal
Offices to be set up for this purpose. The provisions of 13]118 Art-lcl:‘al
are in principle also applicable to dual nationals residing abroa

in third ccuntries.

ArricLes XII axp XIII provide that matters co‘nCerning
implementation of the Treaty not regulated therein, a-nd dlﬂ‘leren‘ces
of opinion between the parties with regard to the 1nter-1)10ba-‘f1011
and implementation of the Treaty are subject to further discussions
and negotiations between the parties.

ArricLE XIV PaRA. (2) stipulates that the Trea.ty will be
binding upon the parties for twenty years and will be con's1der<.ad to be
still in force after that period unless one of the parties w1s}'1es.to
terminate the Agreement. The Treaty will then cease t0 be binding
one year after the date of termination.

The explicit nature of the choice to be made. by .’che persons
concerned for either Indonesian or Chinese nationality, and the
absolute equal position of the two nationalities as .sh.own by the
above cited provisions in the Treaty are the two .dISt‘l.DCt features
characterising this settlement of the dual nationality problem
between Indonesia and China.

There is no question in these provisions of one nationalit.y
being conferred automatically on the person concerned uTﬂossl. it
is renounced, thereby giving predominance of one ‘nahona. ity
over the other as e.g.shown by Article 5 of the Assignment /(.>f
Citizens Agreement concluded between the th.,llerlandgrand In ('ionc.sna.
in 1949. (See Laws concerning Nationality, U.N. I..eglsla,tlve
Series, N.Y. 1954, p. 235). In the latter case the parties made
the Indonesian nationality dominant as far as the former Nether-
lands subjects of foreign origin non-Netherlanders were concerned.

As opposed to the passive gystem to be fc und in Article 5 of
the Netherlands-Indonesian Agreement mentioned above, the Indo-
nesian~Chinese Treaty has adopted instead the active system. '].The
explicit nature cf the choice in this active system has the following
advantages :—




156

(1) The contracting parties have a greater assurance that
they will have as their nationals persons who indeed
want to be nationals of the country.

(2) The express choice for one of the nationalities is pre-
ferable from the point of view of proof of nationality as
it normally entails a certificate or written statement as
evidence of the choice made.

(8) It is in full accord with the prineiple that the individual’s
choice should be respected in

matters concerning
nationality.

The Treaty can therefore be considered as a satisfactory

solution as it practically solves all existing cases of dual nationality
and avoids future dual nationality as well.

It should be noted, however, that the principles and provisions
contained in the Treaty cannot be universally adopted in all bilateral
settlements of dual pationality as it is based on the fact that the
parties have nationality legislations both based on the jus sanguinis
principle. The insistence on this is clearly shown in Articles V,
VI para. (4), and VIII. A settlement of dual nationality between
partics adhering to different principles e. g., jus sanguinis and
jus soli, or a combination of both would have to adopt

quite
different solutions.

There are, however, a few principles in this Treaty which merit
consideration as they are of a general nature:—
(1) The emphasis on the individual's free cheice (Art. VII).

(2) The equality between the sexes (Arts. T para. (2), and
X).

(3) Compulsory nature of the right of option (Arts. I,
V, and VI para. (4)).

(4) The majority age of 18 years (Art. Il para. (2)).
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ANNEX 1

Provisions of the Nationality Act of 1958 (Act No. 62', 1958f
State Gazette No. 113, 1958) relevant to the question O
Dual Nationality.

Article 3

(1) A child born out of wedlock from an Indones.ialn }mith(;g
but having the nationality of its alien father, or a c¢hild, bo ]117
wedlock and having the nationality of its alien fat‘hm- but )\ a
judicial divorce decree given into the custody of its Indonc:‘ﬂ.an
mother, shall be permitted to apply to the l\‘Il.lllStel' of Jllht-.](‘(’.
for Ill(iOllusiﬂn nationality, if upon the acquisition of Indor\xosxm:
nationality, it will have no nationality or attaches a Htm(,n'lgn(i
renouncing the other nationality in the manner legall-y pr(;w :; ,
for by its-country of origin and/or in the manner .pl'ovule(v{ or ﬂ}c
an aé1vemont- on the settlement of dual nationality between th
Republic of Indonesia and the country concerned.

Article 4

(1) An alien born and residing within the tex.'ntoT"\: oi; ht(]:(;
Republic of Indonesia, whose father—or mother,' in lc‘((l:(;)m:n i”,
is no legal family relationship with the- fat,heri—\\ as‘ a; g
the territory of the Republic of Indonesia an('l 1s a resic Icn't‘ ! fm;
Republic of Indonesia, can apply to .the 'Mmlster (l)fx 'ql:;;:ition
the acquisition of Indonesian nationality, if, u[.)on t.u« { f]f ‘.“) e
of Indonesian nationality, he has no other nationality o‘r if, o : 1;
time of application, he also submits & written statement 1(311‘()11’11.(-11(1)1l lg:
any other nationality he may possess under the 1egu¥ .PIO‘\I,\f $
0p2\1':1twc in his country of origin, or und(.\r thf» flm_w:t(f:; 0 ir::l(])
agreecmont on the settlement of dual nationality (Tl el iy
between the Republic of Indonesia and the country concerned.

Comment

Articles 3(1) and 4(1) provide for a simpl'iﬁud proco(}l.u‘(lttf)
acquire Indonesian nationality i.e., by application t(') t%l‘(l“ ?(1)1.11:11;:
of Justice, for alien minors who either because of (-10.50 rela .1‘.11; 1
with their Indonesian mother or mothers or habl'fu;ll resic (1lu‘ l
may be considerd to be more closely connected with Indonesia
than with the country of their alien parent or parents.
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The expression the natural child “having the nationality of its
alien father”, as used in this provision refers to the child born out of
wedlock recognised by the alien father. The unrecognised illegitimate
child of an Indonesian mother acquires Indonesian nationality by
virtue of Artiele 1 para. (d). The exercise of the simplified procedure,
however, is qualified by a clause designed to prevent dual national-
ity. This procedure is to be distinguished from naturalisation.

Article 5
(2) To qualify for an application for naturaiisation:

(h) the applicant must have no nationality, or have
lost his nationality upon acquiring  Indonesian
nationality, or attach a statement rencuncing his
other nationality wunder the legal provisions of his
country of origin or under the provisions of an
agreement on the settlement of dual nationality
concluded between the Republic of Indonesia and
the country concerned. '

comment

The provision contained in Para. (2) Clause (h) is designed to
prevent the creation of future cases of dual nationality through
naturalisation.

Article 5

(6) The decision of the Minister of Justice granting
naturalisation, which becomes effective on the day when the
applicant takes the oath or makes the promise of allegiance before
the District Court or the Republic of Indonesia Representative
Office in his town of residence, shall be retroactive to tho day
when the afore-mentioned decision is made.

The oath or promise of allegiance shall be as follows:—
“I swear (promise) that I renounce all allegiance to
“any alien authority; that I recognise and accept
“the supreme authority of the Republic of Indonesia
“and that I shail remain loyal to it; that I shall

+ “uphold and seriously serve the Constitution and the
“laws of the Republic of Indonesia; that I shall
“readily hear this responsibility withount any
“qualification whatsoever,”

s
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Article 7

(1) An alien woman married to a national of the Republic
of Indonesia, shall acquire Indonesian nationality if and when
she makes a statement to that effect within one year after the
conclusion of the marriage, unless she will be still in possession of
another nationality at the time she acquires Indonesian nationality.

In the latter case she shall not be permitted to make the
statement.

Article 8

(1) An Indonesian national of the female sex whe is married
to an alien, shall lose her Indonesian citizenship if and when she
makes a statement tc that effect within one year after the con-
clusion of her marriage, unless the loss of the Indonesian nationality

will render her stateless.

Article 9

(1) Indonesian nationality acquired by a husband  shall
automatically apply to his wife, unless the wife is still in possession
c¢f another nationality upon the acquisition of Indonesian nationality.

(2) The loss of Indonesian nationality by a husband shall
automatically apply to his wife, unless such loss renders her

stateless.

Comment

Articles 7, 8 and 9 are concerned with the acquisition or loss
of nationality through marriage, and the effects of acquisition or
loss of Tndonesian nationality by the husband on his wife. Though
the principle of “nnity of the family” is maintained in principle
in these provigions, it is qualified by a provision designed to prevent
the ercation of dual nationality. Acquisiticn or loss of nationality
throngh marriage, based on the “unity of the family” prineiple,
no longer follows marriage or its dissolution automatically.

Article 11

(1) A person who because, or in consequence of marriage
has lost his/her Indonesian nationality, shall recover that nationality
if and when the person concerned makes a statement to that effect
after the dissolution of the marriage. Such statement shall be
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made to the Distriet Conrt or the Republie of Indonesia Represen-
tative Office in the town where the person concerned resides,
within one year after the dissolution of the marriage.

(2) The provision of Para. (1) shall not apply in case the
person concerned is still in possession of another nationality after
recovery of Indonesian nationality.

Comment

Article 11 provides for a simplified procedure fo regain
Indonesian nationality lost through marriage with an alien upon
dissolution of the marriage. Here again we find a safeguard to
prevent dunal nationality in Paragraph (2).

Article 16

(1) A child that has lost its Indonesian nationality becanse
of the loss of such nationality by its father or mother, shall recover
Indonesian nationality upon attaining cighteen years of age, if
and when it makes a stafement to that effect. Such statement
shall be made to the District Court or the Republic of Indonesia
Representative Office in the town where it resides, within one
vear after its having attained eighteen years of age.

(2) The provision of Para. (1) chall not apply in case the
child is still in possession of another nationality upon acquiring
Indonesian nationality.

Comment
Article 16 provides for a simplified procedure to regain
Indonesian nationality for the minor who has lost the same through
the loss of Indonesian nationality by its father or mother with a
provision to prevent dual nationality in Paragraph (2).

Article 17

Indonesian nationality shall be lost:

(a) wupon the acquisition of another citizenship by a person’s
own will, on the understanding that in case the person
concerned is in the territory of the Republic of Indonesia
at the time of acquisition of the other nationality, his
Indonesian nationality shall not be considered lost until
the Minister of Justice, with the approval of the Council
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of Ministers, so declares either by the Minister’s own
volition or at the request of the person concerned.
(b) in case the person concerned, when afforded the opportu-
nity, does neither renounce nor give up another nationality.
(¢) in case an unmarried person under 18 years of age is
recognised as a child by an alien, unless the loss of
Indonesian nationality renders the person stateless.
(d) in case a child is legally adopted by an alien before it
has attained the age of five years and if the loss of
Indonesian nationality shall not render it stateless.
(j) in case a person is in possession of a valid foreign passport,
or document having the character of a passport, written
out in his name.

Comment

Article 17 contains provisions designed to prevent the creation
of dual nationality (Paras. (a). (¢), and (d)) and reduce existing
cases of dual pationality by providing for the loss of nationality
in certain cases (Paras. (a), (b), and (j)).

TRANSITORY PROVISIONS

Section 1

A woman who under Section 3 of the Military Authority
Ordinance No. Prt/PM/09/1957 and Section 3 of the Central
War Authority Ordinance No. Prt{Peperpu/014/1958 has been
treated as an Indonesian national, shall become an Indonesian
national unless she is in possession of another nationality.

Comment
This provision is intended to apply to women married to
Indonesian nationals who between the time of transfer of sovereignty
(December 27, 1949) and the coming into force of this Aet (August
1, 1958) have been treated as Indonesian rationals.

FixnaL ProvisIoxs

Section I
An Indonesian national who is in the territory of the
Republic of Indonesia is considered to possess no other
nationality.




162

Comment

Section I of the Final Provisions is not concerned with either
preventing or reducing dual nationality but states the position
of Indonesians also possessing another nationality when present
in the territory of the Repnblic. It recognises dual nationality
as a fact but states that for purposes of Indonesian law such persons
will be considered as possessing only Indonesian nationality.
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ANNEX II

Exchange of Notes between The Indonesian Prime Minister
and The Foreign Minister of The People’s Republic of China
(Peking, dated June 3, 1955).

Pursuant to Articles XII and XIII the Prime Minister of the
Republie of Indonesia and the Chinese Foreign Minister exchanged
views on the implementation and aim of the Treaty resulting in
the Exchange of Notes dated June 3. 1955 which form an integral
part of the Treaty.

The most important part of the Notes is contained in No, 2
which in part states that:

. amongst those having both Indonesian and
Chinese nationality there is a groyp which may be considered
as having only one nationality and no dual nationality
hecause in the opinion of the Indonesian Government their
social and political position proves that they have implicitly
given up their Chinese nationality. Persons belonging to
this category are not obliged to choose a nationality according
to the provisions of the Treaty as they possess only one
nationality.”

The passage quoted above introduces a new element in the
settlement of the dual nationality problem namely the idea of
“effective nationality.”

What is meantby the term ““the category of persons who by their
social and political position have implicitly given up their Chinese
nationality”” has been made eclear in Article 12 para. (1) of
Jovernment Regulation No. 20, 1959 implementing the Treaty
which provides:

. persons who have once taken the oath of
allegiance to Indonesia as a member of an official body, persons
who have served in the armed forces, police, civil service
including service in the autonomous government bodies. and
veterans. Further, presons who have once represented
Indonesia in the political, economic and cultural fields or
participated in international sports events as a representative
of Indonesia, without thereafter representing the People’s
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Republic of China and lastly peasants who according to the
Minister of Internal Affairs, Department of Justice and
Department of Agrarian Affairs on evidence of his way of
life and social behaviour shows himself to be an Indonesian.”
“The above is not applicable to persons who have shown dis-
loyalty to the Republic of Indonesia.” (Art.12 para. (2)).

While abandoning the ‘‘active system” and adopting in part
the implicit choice of Indonsian nationality by a certain category
of persons in pursuance of the Exchange of Notes between the
Governments, the Government Regulation No. 20 does not, how-
ever, appear to have ignored completely the individual’s choice
because according to Article 18 persons belonging to the category
who are considered to have implicitly chosen Indonesian nationality
may state within cne year of the date of the certificate stating his

single Indonesian nationality that he wishes to become a Chinese
national.
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Supplementary Memorandum of the Government
of Indonesia

Part I: COMMENTS ON THE DRAFT AGREEMENT ON MULTIPLE
NaTioNaLITY PRESENTED BY THE U.A.R. DELEGATION

Before commenting on the Draft Agreement presented by the
U.AR. Delegation, article by article, some general remarks will be
made. As stated eavlier at the Third Session of the Committee, in our
opinion, a solution of the problem of dual or multiple nationality
should be found (1) through the enactment of provisions in municipal
legislation aimed at preventing or reducing multiple nationality,
and (2) through the conclusion of bilateral agreements between
the countries. The conclusion of conventions on multiple
nationality may perhaps be possible between countries having
very close political social and cultural ties. As these instances,
however, are rather rare, a solution through the conclusion of a
multilateral convention may safely be said to be generally not
feasible.

The draft convention envisaged therefore should be a model
convention embodying general principles for the guidance of
member countries both for the prevention and reduction cf multiple
nationality either through municipal legislation, or the conclusion
of agreements. For these reasons it would be advisable to divide
the draft into two parts: (1) a draft containing rules and principles
on nationality legislation, (2) a draft for the reduction and preven-
tion of present and future multiple nationality.

The draft on multiple nationality should preferably be divided
into two parts viz., Part I, on theelimination of present multiple
nationality; and Part IL, on the prevention of future multiple
nationality.

In drawing up these drafts the “Convention concerning Certain
Questions relating to the Conflict of Nationality Laws”, concluded in
the Hague in 1930; and the Report and Survey on Multiple Natio-
nality contained in the Yearbook of the International Law Com-
mission 1954, Vol. II, could provide useful guidance.

With regard to the draft convention on multiple nationality,
it would be extremely useful to state in the draft the general
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principles underlying the individual articles of the convention. This
is necessary as the solution proposed will differ depending on
whether one adopts the jus sanguinis or jus soli principle as
the basix, To be generally useful, the draft convention might be
drawn up on the basis of the combination of the two principles
with the jus saaguinis as the main principle. Such a basis would
also be most realistic as the conflict between these two prineiples
is one of the main sources of multiple nationality.

For the other guiding principles we refer e.g.. to those under-
lying the Indonesian Nationality Act, 1958 and the Treaty on
Dual Nationality coneluded in 1949 between the Republic of
Indonesia and the People’s Republic of China, referred to above.

Turning to the U.A.R. Draft Agreement,* we can subscribe
in principle to Articles 1 and 2 relating to the nationality of wives
subject to some drafting changes. Articles 3 and 4 are acceptable
in principle subject to some drafting changes.

With regard to the right of option, we think that it should in
general be made available in all instances of acquisition of
nationality through a change of perscnal status (e.g., recognition of
illegitimate child, adoption, marriage, and change of nationality of
husband), or generally in cases where change of nationality takes
place without taking into account the wishes ef the individual
concerned (e.g.. changes of sovereignty over territory).

The following suggestions can further be made with regard
to the right of option and its exercise:—
g [

(1) The tight of option should be substantiated through
circumstances of fact (habitual residence or close
relationship between the nationality for which the right
of option is provided and the person concerned).

(2) The exercise of the right of option upon attaining
majority should be made obligatory. Failure to do so
might be taken as (implied) affirmation of the one
nationality and rejection of the other nationality. The
nationality to be attributed in cases of non-exercise
of the right of option shall be left to the parties to the
treaty,

*The Draft Agreoment presenied at the Fourth Session of the Committee,
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(3) The age at which the right of option shall come into
effect (majority age for option) shounld be reconciled with
the age of military serviee.

The above suggestions are in our opinion necessary in order
that the right of option may become an effective ‘and equitable
means of reducing multiple nationality and mitigating its un-
pleasant consequences.

With regard to the age for the exercise of the right of option
we suggest 18 years, as this is generally the age of military servico
in most countries. (See Comment on Basis of Discussion No. 4,
Part III, Report on Multiple Nationality. Doc. A/CN 4/83,
Yearbook of the International Law Commission 1954, Vol. II,
p. b1).

The reconciliation of the age for option and the age for
military service is necessary to prevent obligations of multiple
military service by the person concerned.

We have no comments on the final articles contained in
Part IIT of the U.A.R. Draft, viz., General and Temporary
Provisions.

In conclusion, we would suggest that the draft should not
only contain provisions on the means of acquiring nationality
covered by the present Draft Agreement, but should cover all
possible cases of creation of multiple nationality (e.g., those caused
by change of personal status and change of sovereignty over
territory).

Part IT: CoMMENTS ON THE (GENERAL NOTE ON SoME PROBLEMS
Arising Our oF Duan or MULTIPLE NATIONALITY
OF INDIVIDUALS PREPARED BY THE SECRETARIAT

These comments will be mainly on Chapter I1 of the Note
viz., The Position of Persons with Dual Nationality. The Note
of the Secretariat has diseussed chiefly two main problems arising
out of dual nationality viz.. (a) his lLiability to military service, and
(b) diplomatic protection of persons with dual nationality including
(¢) the treatment of dual nationals in third States. In this
connection the Note has mentioned the solutions of these problems
ag found in treaties and multilateral cenventions especially the
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solutions proposed in the Hague Protocol relating to Military
Obligations in Certain Cases of Double Nationality (Articles

1. 2 and 3); and the Convention concerning Certain Questions
relating to the Conflict of Nationality Laws.

In the opinion of the Indonesian Delegation, however, in
addition to the above mentioned problems, dual nationality also
gives rise to the following problems not mentioned in the Note
of the Secretariat:—

(1) The determination of the status of alien enemy in time
of war: With all its consequences under international law viz., his
possible expulsion from the State’s territory, internment, procedural
standing before the local courts, and the liability of his property for
seizure, the determination of his status becomes more complicated
if the person concerned possesses besides the nationality of an
enemy country another nationality as well. If the situation is
complicated encugh in cases where the second nationality is that
of a neutral country, it may be the more so if besides the nation-
ality of the enemy country the individual concerned possesses
also the nationality of that country itself. (e.g., Kawakita Case
(Tomoya Kawakita v. United States, 1951), 190 F. (2ud) 506).

(2) Double nationality may also complicate the question
of extradition: A State may request for the extradition of its ntional
(or less frequently a naticnal of a third State), who is suspected
of having committed or who has actually committed an extraditable
crime. The State of asylum, however, might refuse to extradite the
person claimed if besides the nationality of the requesting State he
possesses also the nationality of the State of asylum. It is the
practice of the majority of States to decline to extradite their
own nationals. A complication may also arise if the person
demanded is also a national of the country, where the crime for
which extradition is demanded is held to be a non-extraditable
crime. Another complication will arise when two States, which conld
Jegitimately claim a fugitive criminal as its own national, request
for his extradition at the same time from the State of asylum.
(See Report on Extradition, League of Nations Docs., 1926,
Vol. 8, p. 2).
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(3) A person may_ further be subject fo the exercise of

Jurisdiction by a State on the basis of his nationality: A national

may be subject to punishment by his home State for a crime
committed abroad. (For the active nationality principle see e.g.,
Indonesian Penal Code, 1913, Article 5).

(4) Doulble nationality may further complicate the determina-
tion of the status of the individual for purposes of private inter-
national law: This especially applies to countries which follow
the nationality principle in private international law, where the
law that is to govern the acts of a person and the validity of such
acts (the “personal status’ of a person) is determined by the
national law of the person in question.

Solution to this problem may be approached from various
angles. In cases where one of the nationalities coincides with the
lex fori or with the domicile or habitual residence of a person, the
determination of the nationality law governing his personal status
is often reached on the basis of these two factors. The latter case
is, as far as the Indonesian law is concerned, covered by Seection 1
of the Final Provisions of the Indonesian Nationality Act of 1958
which states that: ‘“‘An Indonesian national who is in the territory
of the Republic of Indonesia is considered to possess no other
nationality.”

When the matter comes up in third States, the matter is
less simple, but there is a tendency to apply the test of “effective
or overriding nationality” in determining the law governing
personal status.




